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BACK TO THE CONSTITUTION. 


“It is high time for some one to call the 
attention of the American people to the 
fact that the men who founded this Re- 
public were more fearful of democracy 
than they were of autocracy,” said Mr. 
Harry F. Atwood, of Chicago, to the 
Franklin County Bar Association at Colum- 
bus, Ohio, May 24, 1920. 
is true and is borne out by a reference to 
the Federalist, from which Mr. Atwood so 
freely quotes. 


The statement 


Speaking of the Federalist, we are sur- 
prised at the ignorance, not only of the 
people but of lawyers also, of this great 
collection of essays which contain the only 
contemporary construction and definition 
of the terms of the Constitution to which 
we have access. Mr. Atwood tells a story 
that illustrates this deplorable ignorance. 
He says that he was in Joliet on one occa- 
sion making an address. “After we were 
seated,” said Mr. Atwood, ‘a gentleman 
came in with his wife and he was so dis- 
tinguished looking that I inquired who he 
was.. They said he was one of the prom- 
In the course 
of my address I referred to the Federalist 


inent lawyers of the town. 


several times, quoted what Hamilton had 
When 
I had finished he came up to me, after some 


said and what Madison had said. 


of the people had gotten away, and said, 
‘What is the Federalist? A new magazine 
that has just been started?” 


The Federalist, or quotations therefrom, 
shculd be taught in every high school in or- 
der that certain 
different 


fundamental distinctions 


between forms of government 





might be made clear and that the theory of 
our own institutions as adopted by the 
framers of the Constitution may be thor- 
oughly understood. Mr. Atwood does not 


exaggerate the importance of the Federalist 
when he says: 


“The Federalist is the greatest govern- 
mental discussion in the libraries of the 
world. If there were any way of persuad- 
ing the American people to read the Fed- 
eralist, and to get foreign countries, the 
people of foreign countries, simply to read 
the Federalist, it would be a thousandfold 
greater service than any man has rendered 
to the world in the Twentieth Century.” 


Is it true that the framers of the Con- 
stitution were in actual fear of a democ- 
racy? Nothing can be clearer than that 
our forefathers carefully canvassed the ad- 
vantages of every form of government, and 
Madison, especially, made a study of the 
institutions of government, and in the Fed- 
eralist points out the advantages and dis- 
advantages of each form. It is almost with 
prophetic eye and_as if he saw the awful 
demonstration of its truth in Russia that 
he penned the following description of the 
dangers of democracy. He said: 


“Hence it is that such democracies have 
ever been spectacles of turbulence and 
contention; have ever been found incom- 
patible with personal security or the rights 
of property, and have in general been as 
short in their lives as they have been vio- 
lent in their deaths. ‘Theoretic politicians, 
who have patronized this species of gov- 
ernment, have erroneously supposed that 
by reducing mankind to a perfect equality 
in their political rights, they would, at the 
same time, be perfectly equalized and as- 
similated in their professions, their opin- 
ions and their passions.” 


It is necessary for us to recall that just 
before the Constitutional Convention met 
the victorious Colonies had a bitter experi- 
ence with the dangers of purely democratic 
rule which was partly the result of the 
weakness of the Articles of Confederation 
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and partly of the direct modes of political 
action which were not uncommon among 
the earlier colonies. In the short interval 
between the Revolution and the adoption of 
the Constitution the mob of 1786 drove 
Congress from Philadelphia into New Jer- 
sey and Shay’s Rebellion assaulted the leg- 
islature in the State House of Massachu- 
setts. ‘Thus the framers of the Constitu- 
tion had vivid object lessons of the inherent 
weakness of direct rule by the people. 
They saw that the people, no matter how 
intelligent, were utterly incapable of act- 
ing en masse, and that from such forms of 
government confusion and anarchy was 
the only possible result. ‘The republican 
form of government was then devised, by 
which the people ruled, not by direct par- 
ticipation in the decisions of the govern- 
ment, but through representatives duly 
chosen by them. 


The growing unpopularity of the in- 
itiative and referendum, the recall, and 
every other political instrument designed 
to give the people more direct control of 


governmental machinery, is due to the 
fact that the inherent common sense of 


the American people is leading them to 
the same conclusions which were reached 
by the framers of the Constitution—that 
there are natural limitations on the ability 
of the people to make quick decisions to 
meet important political emergencies, and 
that the old Roman precept is true that 
the people must rely on the judgment of 


good men to make these decisions for them. 


‘The voice of the mob is not the voice 
The 
mob cannot act; it either destroys itself or 
creates a Napoleon or a Lenin to guide it 
out of the wilderness, and who, through it, 
are enabled to exercise autocratic sway over 
the people. What is everybody’s business 
is nobody’s business is as true in public as 
It is, therefore, the part of 


of reason; it is the voice of chaos. 


in private life. 





wisdom to impress these facts upon the 
people and to show them that the framers 
of the Constitution denied the people a di- 
rect voice in government, not because they 
did not trust the people, but simply because 
no machinery has ever been devised to reg- 
ister accurately the voice of the people, and 
because the people are not capable of mak- 
ing wise decisions in most cases without 


expert advice. 


The republican or representative form of 
government is the ideal of all forms of gov- 
ernment. Under it the people have the 
supreme voice in the selection of the men 
who shall carry on the government and 
make its decisions, which leaves the peo- 
ple free to pursue their own callings. In 
private life the people act in the same man- 
ner. If they have a tumor they reserve 
the right to select the surgeon, but they 
would not be foolish enough to make the 
If they are haled into court, 
they insist on their right to select their 
lawyer, but they are not so foolish as to 
try their own case. It is equally as foolish 
for the people to insist on the right to su- 


operation. 


pervise and reverse a decision of a court 
under the so-called right of recall of ju- 
dicial decisions or to vote on some intricate 
law like the Federal Reserve Act under 
the initiative or referendum. No such wise 
legislation would be possible if the people 
made the laws, because the majority of us 
would be without the knowledge or the ex- 
perience not only to frame such a law, but 
even to pass on its various provisions. For 
this purpose we have our representatives 
who consult experts friendly to the people 
The people 
are entitled to the best in legislation and 


and a good law is the result. 


that is not possible when the people make 
the laws. 


Pure democracy is primitive. It belongs 
when the people made their 
own clothes and spun their own cloth. In 


this age of specialization the best work is 


to the age 
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done by those specially skilled, and our 
government in the future will excel only 
so far as we commit into the hands of 
skilled men the performance of tasks and 
the making of decisions which only an 
expert can properly perform and make. 


Let us, therefore, get back to the Con- 
stitution ; let us exalt its simplicity and its 
elasticity. Let us demonstrate its ability to 
meet every special emergency, but above all 
let us point out its supreme benefit—the 
creation of a republican or representative 
form of government in which the people 
have the ultimate power of sovereignty 
but discharge such power not en masse but 
through the highest intelligence of trained 
public servants. Under such a form of 
government America has risen to become 
the greatest nation of all time. Shall she 
fling it away for an experiment in pure 
democracy which wherever tried has ended 
in violence, suffering and finally a military 
autocracy. Shall she not rather cherish and 
guard this priceless heritage and resist with 


all her power every effort to transfer to the 
people rather than to trained servants of 
the people the power of making the actual 
decisions of governmental action? 








NOTES OF IMPORTANT DECISIONS. 


WHAT IS THE BEST EVIDENCE OF A 
MOVING PICTURE?—Some lawyers’ were 
discussing recently the “impractical” ques- 
tions asked of applicants for license at bar 
and law school examinations. One of these 
was the question: What is the best evidence 
of a picture thrown on the screen at a mov- 
ing picture show? The lawyers argued the 
question sharply, some contending that the 
film was the best evidence; others that the 
testimony of eye-witnesses was equally good 
if not better than the film itself, but both 
sides agreed that it was not a “practical” 
question. To show how impossible it is to 
limit the questions that may arise in court 
to such as are “practical” the Supreme Court 





ot New York has had to pass on the very 
question that was regarded by our lawyer 
friends as impractical. Feeney v. Young, 181 
N. Y. Supp. 481. 


In this case the plaintiff, who was about to 
give birth to a child, was compelled to sub- 
mit to a “Caesarian section” operation. She 
assented to her doctor’s request to allow a 
moving picture to be taken of the opera- 
tion to be exhibited exclusively to medical so- 
cieties and in the interest of science. 


The picture was subsequently exhibited to 
the public in two leading movie theaters in 
New York under the title, Birth. The plain- 
tiff sued the physician under the Civil Rights 
statute, but the trial court rejected all the 
plaintifi's eye-witnesses of the picture as 
thrown on the screen as not the best evi- 
dence. The film was brought into court, but 
the picture thereon was so small as not to 
identify the plaintiff as part thereof. From 
a judgment for defendant plaintiff appealed to 
the Supreme Court, Appellate Division, which 
reversed the trial court on the ground that 
the picture as thrown on the screen, and not 
the film, was the best evidence. The Court 
said: 


“The film itself, representing a single ex- 
posure, is only about an inch and a half 
square, and when thrown upon a screen it 
magnifies from 100 to 120 times its dimensions 
in the film itself. Little could be ascertained 
from this film as produced, and the plaintiff 
sought to show, both by her own evidence and 
that of her husband, and still another wit- 
ness, that the picture as presented upon the 
screen was capable of identification as her 
picture. The ruling rejecting this evidence is 
the principal and only question presented upon 
this appeal. As an a priori question the evi- 
dence would seem to be admissible. The 
picture, as presented on the screen, constitutes 
the offense under the statute. If that were a 
permanent photograph, the photograph itself 
might probably be the better evidence; but 
it is not. It is a flash picture, presented only 
for a moment. 


“There is, therefore, no permanent print 
of that presentation upon that screen which 
can be deemed the best evidence, and, in the 
absence of such permanent print, the evi- 
dence of eye-witnesses, who have seen the 
representation, must be competent evidence 
of the presentation itself. The film itself, 
on account of its size, could not represent the 
picture there shown, and the film cannot be 
used to reproduce the picture, either in the 
trial court or in the appellate court. It would 
seem, therefore, that the evidence of eye- 
witnesses, who had seen this representation 
presented only for a moment, would be com- 
petent evidence of the fact of publication.” 
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THE DOMICILE OF A MARRIED 
WOMAN —II.—FOR DIVORCE 
AND OTHER PURPOSES.’ 


Divorce.—Divorce is the destruction of 
the marriage status. It is a legal thing en- 
tirely. Even as the parties cannot of their 
own volition create the marriage so, too, 
they cannot destroy it. Only the law can 
destroy it. The one exception to this is 
that if one of the parties dies the law will 
recognize that the status is impossible of 
existence and so has been destroyed auto- 
matically. 


It is generally agreed that divorce is 
governed by the law of the domicile. The 
moot question is: “Whose domicile? That 
of the husband? That of the wife? Or 
that of either husband or wife?” <A fur- 
ther question is: ‘Whose domicile ought 
to govern?” 


It will be helpful to note in this regard 
just what the usual grounds for divorce 
ate. Most of the statutes allow divorce 
for the-following reasons: adultery, cruelty, 
cruel and abusive treatment, desertion (un- 
less the abandoned party has given good 
cause for leaving), habitual drunkenness, 
conviction of crime and imprisonment, in- 
curable 
causes rendering a marriage void or void- 
able. The last is connected with the inter- 
est of the State in having the marriage 


insanity, non-support, and _ all 


status properly created. The others are 
frank recognitions that there are certain in- 
dividual interests of personality, physical 
person and substance that can be so out- 
raged within the marriage status, that the 
interest which the State has in maintaining 
that status will be sacrificed in order that 
should 


tected from violation within a legal institu- 


the individual interests be pro- 


tion. Or, to put it from another angle, 


the law will not recognize the right of one 


(1) A preliminary discussion of general prin- 
ciples underlying this subject will be found in 
Part I of this article, published week's 
issue of the 91 Cent 


in last 


Journal Law J. 4. 





party to the gratification of his procrea- 
tive instinct when that party fails to fulfill 
his obligations to the State and to the other 
member of the relation. The marriage re- 
lation is recognized only so long as cer- 
tain conditions are fulfilled. When they 
are not fulfilled the status will be dissolved. 
It would therefore follow that the law of 
the domicile of the injured party shoild be 
able to grant a divorce which would be 
valid everywhere. That this is the weight 
of authority will now be shown. 


The cases show the following situations 
in which the wife sues for a divorce after 
the husband has given cause for the di- 
vorce. 


1. The wife sues at the domicile of the 
husband when the husband has not left 
this domicile. Here it is matter of no im- 
portance practically, whether we say that 
the wife has a domicile separate from that 
of her husband or not. If she has a domi- 
cile separate from his it is at the same 
place where his is and the same sovereign 
has jurisdiction over both. If her domi- 
cile is his domicile the sovereign can grant 
the divorce as she sues at his domicile. The 
divorce is granted in such cases. The au- 
thorities are too numerous to cite on this 
point. 

2. The husband deserts his wife and es- 
tablishes a new domicile. The wife re- 
mains at the place which was the domicile 
of the husband prior to the desertion. She 
sues at that place for divorce. Her suit 
is successful.2 The courts say that it is 
unconscionable to have the wife chase all 


(2) Haddock v. 


Jeness v. 


Haddock, 201 U. S. 
Ind. 355; Kline y. 
57 Iowa 386; Pine v. Pine, 100 N. 
v. Ross, 18 Australia L. T. 
6s. hd th wm Se ee 
Ala. 437; Wright v. 
Atkinson, XIII Cape 


562; 
Kline, 
W. 938: Ross 
222; Ryley v. Ryley. 
50; Turner v. Turner, 44 
Wright, 24 Mich. 180; Re 
Law Journal 63 (2 T. R.° 
289); MeCurrack v. McCurrack, 6 H. Cc. G. 2 
(Girqualand.); Leete v. Leete, 19 W. N. 8 
(N. S. Wales); Martin v. Martin, 17 N. Z. L. 
126; Poingdestre v. Poingdestre, 28 N. Z. L. 
604; Protapsoltis v. Protapsoltis, 1918 S. R. 
(Q.) 270, (Queensland); Buchanan v. Hownie, 
1837, 16 S. 82: 13 Fac. 98 (Scotland); Forbes 
v. Forbes, 1910 (O. H.) 2 S. L. T. 425; Stewart 
v. Stewart, 1905, (O. H.), 13 S. L. T. 668; For- 
ster v. Forster (1907), Victoria L. R. 159; Bur- 
tis v. Burtis, 162 698; Deck v. Deck, 2 
Sw. & Tr. 90; Vischer v. Vischer, 12 Barbour 
640. 


Jeness, 24 


5 
0 


R. 
R. 


Mass. 
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over the world to have the marriage status 
dissolved. 

3. The husband deserts the wife and 
establishes a new domicile. The wife goes 
to another place and sues for divorce there. 
The weight of authority is that the wife 
can establish a new domicile for herself, 
sue at that domicile and get her divorce.* 
Some courts say that she must sue at her 
own domicile and cannot use his at all, 
while other cases hold that although the 
wife can get a new domicile for herself she 
must sue for divorce at his old domicile.‘ 

4. ‘The husband forces the wife to leave 
him. She goes to another jurisdiction, sues 
for divorce there and wins.° 

The reason why the courts allow the wife 
to have a domicile of her own is substan- 
tially stated by Shaw, C. J., in Harteau v. 
Harteau.® He says: “A wife can have a 
separate domicile if the proceedings are to 
show that the status ought to be dissolved.” 

To the same effect is Sir R. J. Phillimore 
when he says that he approves of Harteau 
v. Harteau to prevent practical injustice.’ 

Prof. Beale, while conceding that the law 
is probably fixed that the wife may have a 
domicile of her own for purposes of di- 
vorce, deplores the fact that this is so. He 
bases his dislike of the doctrine upon three 
grounds. 

The first is that there is greater danger 
of collusive divorce with both parties hav- 
ing domiciles than with one, as this doubles 
the opportunity of fraud. To support this 
view he cites the language of Pitney, V. C..° 


(3) Ho-a-mie v. Ho-a-mie, 6 Victoria R. (2 
P. & M.) 113; Hinds v. Hinds, 1 lowa 36; Petty 
v. Petty, 85 N. E. 995; Kauffman v. Kauffman, 
169 N. Y. S. 19; Ledwell v. Ledwell, 26 Vict. 
L. R.,595; de Montagu vy. de Montagu (1913), P. 
154; Perzel v. Perzel, 91 Ky. 634; Stathatos v. 
Stathatos (1913), P. 46; Steckel v. Steckel, 118 
Va. 198; Tolen v. Tolen, 2 Blackford (Ind.) 
407: Wallas v. Wallas, 62 N. J. Eq. 509; Bow- 
man v. Bowman, 24 Ill. App. 165; Frary v. 
Frary, 10 N. H. 61; Hill v. Hill, 87 Wash. 150. 

(4) Reed v. Elder, 62 Pa. St. Rep. 308; Dux- 
stad v. Duxstad, 17 Wyo. 411. 

(5) Craven v. Craven, 27 Wis. 418; Hollis- 
ter v. Hollister, 6 Pa. St. 449; Sawtell v. Saw- 
tell, 17 Conn. 284; Shaw v. Shaw, 98 Mass. 158; 
Amington v. Amington, 102 N. C. 491; Han- 
berry v. Hanberry, 29 Ala. 719. 

(6) 14 Pick. (Mass.) 181. 

(7) International Law, page 72. 

(8) Wallas v. Wallas, 62 N. J. Eq. 509. 





as showing that persons seeking a divorce 
will swear to the intention of having a per- 
manent home in the State and then after re- 
ceiving the divorce will return to their 
former home. But, it is submitted, this is 
not a particularly strong reason. That 
there is danger of fraud is conceded. That 
there is danger that both husband and wife 
may be guilty of fraud is also conceded. 
But, even assuming that in a given case 
fraud has been practiced there is still a 
balancing of interests to be made and it 
does not follow, necessarily, that the social 
interest of the State in not having fraud 
practiced on its courts should absolutely 
outweigh the personal interests of the wife. 
The reason that leads to the situation which 
Pitney laments is that the wife cannot get 
a divorce at the domicile of the husband 
for the grounds upon which she wishes to 
sue. The solution of the problem is not 
in denying the wife a separate domicile, 
but in the passing of a uniform divorce 
act which would make it impossible to se- 
cure a divorce at one place when it could 
not be secured at another place. The dif- 
ficulty would vanish if the same grounds 
At present, 
Reno is Paradise only because North Caro- 
lina is Hell. 


were recognized everywhere. 


Furthermore, so long as men and women 
find themselves in positions where they 
wish to dissolve the marriage bond no 
amount of legislation or judicial ruling will 
keep them from giving each other cause 
for asking for a divorce. Nor can one say 
that there is something inherently wrong 
about having incompatibility of temper as a 
ground for divorce and inherently right 
about adultery as a ground for divorce. 
The former has caused as much unhappi- 
ness in the lives of men and women as 
The latter is the more tang- 
ible and has the acceptance of history be- 
hind it, but so far as the interest of the 


the latter. 


State in securing the happiness of its cit- 
izens is concerned, the impossibility of 
living together in concord and harmony 
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six days a week should weigh as heav- | 


ily in the scales of justice as the fact that 
the husband comes home drunk every 
night and beats his wife each Saturday. 
Problems aie not solved by playing the 
ostrich. If allowing a dogmatic fiction 
to vanish will help conserve human 
values, then why not allow the fiction to 
disappear? So long as a domicile can be 
established by the most fleeting of inten- 
tions of home-making Pitney’s lament 
may be sympathized with, but need not 
be seriously considered. 


The second objection which Prof. 
Beale has is based on Haddock v. Had- 
dock. This case holds that when the 
husband has deserted the wife in A and 
has gone to B and secured a divorce 
there, the wife can sue for a divorce in A 
and get it. That is, where the decree of 
divorce is granted in a State where the 
wife is not domiciled, the decree need not 
be given full faith and credit in the other 
states. The result is that the man is mar- 
ried in one State and not married in an- 
other State. There can be no doubt but 
that the result of such a decision is ab- 
surd. But one bad decision does not ruin 
a good principle. \Whatever may be the 
language of the case as to the right of a 
State to say what the status of a person 
within its territory shall be, on the facts 
the case simply puts the man on an 
equality with the woman when the man 
has been a wrongdoer. The law does 
not allow a woman who has left her hus- 
band without cause to acquire a domicile 
of her own for purposes of divorce, and 
Haddock v. Haddock says that if a man 
has been guilty of wrongdoing he, too, 
cannot acquire a new domicile for pur- 
poses of divorce, which need be recog- 
nized in any other State. That is, the so- 
cial interest in maintaining the marriage 
relation is so great that no other juris- 
diction need recognize the dissolution of 


(9) 201 'U. S. 562. 


, that relation when there has been an un- 
conscionable use of legal machinery to 
dissolve it. This is as far as the Supreme 
Court could go in this direction because 
of the theory that each State is a separate 
sovereign for certain purposes. It could 
not say that Connecticut had no power 
to act as it did, so it says that no one else 
need pay any attention to what Connecti- 
cut did. The better decision would have 
been to determine whether there was or 
was not a dissolution of the marriage 
status in Connecticut. As a matter of 
fact it is said that the “matrimonial domi- 
cile” remained in New York and so Con- 
necticut had no authority to dissolve it. 
But there can be some question concern- 
ing the soundness of a distinction be- 
tween “domicile” and “matrimonial dom- 
icile.” 


The which Prof. Beale 
urges against giving the wife a separate 
domicile is this: 


third reason 


The condition of the wife’s getting a 
separate domicile is the wrongdoing of 


the husband. In his absence she can tell 
her story, and as he is not there to con- 
tradict it she gets her decree. Whereas, 
he, having his domicile elsewhere, can 
tell his story at his domicile and get his 
decree there. The basis of the objection 
is that the court does not have before it 
sufficiently reliable evidence and so di- 
vorces are granted on improper evidence. 
Prof. Beale then urges that if the wife 
were allowed to proceed only in the place 
where she were domiciled at the time 
cause for divorce were given it would be 
easier to obtain and substantiate the evi- 
dence. 

But this objection cuts its own throat. 
One case will show this. Suppose that 
H and W are domiciled in New York. H 
deserts his wife and goes to California 
and sets up his domicile there. If ab- 
sence from bed and board does not give 
the wife a domicile of her own, nor al- 
low her to retain the domicile in New 
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York, her domicile follows the husband 
and is in California. H, still maintain- 
ing his California domicile, goes to Chi- 
cago and commits adultery there. Ac- 
cording to Prof Beale then, W would 
have to go to Californit to sue for di- 
vorce on the ground that the evidence in 
Chicago is better obtainable in California 
than in New York. Evidently, distance 
iends more credence to the view. If ease 
in getting trustworthy evidence is to be 
the basis for getting jurisdiction for di- 
vorce then why think about domicile at 
all? And, furthermore, it is difficult for 
me to see how, starting from the premise 
that trustworthy evidence is an essential 
for granting a divorce we must inevitably 
reach the conclusion that, therefore, the 
proper place for granting the divorce is 
at the domicile of the husband. 

At this point we can consider Dolphin 
v. Robins,”®, which for a long time was 
the leading case holding that a wife could 
not acquire a separate domicile for the 
purpose of getting a divorce. The facts 
in that case were as follows: H and W 
were domiciled in England. They sepa- 
rate. H goes to Scotland but does not 
acquire a domicile there. W follows H 
to Scotland and gets a divorce a vinculo 
there. W then marries a Frenchman ac- 
cording to Scotch and French law. Be- 
fore getting her divorce from H, W had 
made a will in England. After her sec- 
ond marriage, W made a will in France 
revoking her prior English-made will. It 
was held that as H had not changed his 
domicile when he went to Scotland, the 
divorce there was not a valid one, and 


that, therefore W was still domiciled in 


England and her will made in France did 
not revoke the will made in England. 
The case holds squarely that a married 
woman cannot get a domicile of her own 
for the purpose of getting o divorce. It 
was followed by Le Seuer v. Le Seuer," 


(10) 7H. L. C. 389 
(11) 1P. D. 139. 





in which case the further point is to be 
noted that the husband deserted the wife. 
Dolphin v. Robin was decided in 1859 
and Le Seuer v. Le Seuer in 1876. But 
thirty years later there is some feeling 
that the wife ought to have a domicile of 
her own for purposes of a divorce. And 
in Ogden v. Ogden" the Court says that 
it is not sure that it did rightly in not 
assuming jurisdiction in the case where a 
wife asked for a divorce at a place where 
her husband was not domiciled. In 1913 
the Court says: “In proper circum- 
stances, the Court here ought to assume 
jurisdiction in the wife’s suit for disso- 
lution of marriage, by treating her as 
having a domicile of her own sufficient to 
support such a suit.”** It then granted 
a divorce to a women whose husband 
had had their marriage annulled in 
Greece. Later in the same year the 
Court says that proper circumstances 
may compel the Court to depart from the 
rule that the domicile of the wife is that 
of her husband, and that after a hus- 
band deserts his wife she may have a 
separate domicile for divorce.** 


These last cases show that although 
Dolphin y. Robins has not been expressly 
overruled that it has not been followed, 
and it is not too rash an assumption to 
make that if the matter does come again 
before the House of Lords that they will 
follow the latter and not the earlier 
views. 


It is evident then that the weight of 
authority is in favor of giving a married 
woman a domicile of her own for pur- 
poses of divorce whenever she is the in- 
jured party. This being so in cases where 
there has been no prior legal recognition 
that the marriage relation was unhappy, 
it follows a fortiori that when a legal 


(12) (1908) P. 46. 

(13) Stathatos v. Shathatos (1913), P. 46. 

(14) de Montagu v. de Monragu (1913), P. 
154. 
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separation has been granted the same rule 
will be applied.** And the cases so hold. 

A Separate Domicile for a Married 
Woman for All Purposes—We have ar- 
gued in the preceding pages that the basis 
for assuming that the domicile of the wife 
is that of the husband is his duty to sup- 
port and look after the family. So long 
as he is the person to whom the law does 
_ look and must look for the control of the 
family and the securing of the interests 
of all those who deal with the family and 
the members of the family, his domicile 
should be the legal home of the family 
and the members thereof. But when the 
law begins to release the husband from 
his obligations either actually or tacitly 
by making the wife responsible for her 
own deeds, then the law must look to the 
wife and not to the husband for the con- 
trol of the wife. And when the law be- 
gins to deal directly with the wife there 
is no need for asking as to the legal 
whereabouts of the husband, either to 
protect the interests of the wife or the 
interests of those who deal with her. It 
would, therefore, follow, from two lines 
of thought, that the wife should have a 
domicile of her own. The first line of 
thought, as we have already indicated, is, 
that the failure of the husband to fulfill 
his obligations takes away from him his 
right to fix the family domicile. For 
practical purposes the State canot main- 
tain a fiction when the maintaining of it 
defeats the very purpose for which the 
fiction was utilized. 

The other line of thought takes the 
idea of the emancipation of the wife from 
the control of the husband, even though 
he should be fulfilling his functions, and 
says that where the wife is allowed to 
have dealings, sui juris, with others that 
she herself should be directly amenable 
to the law, and hence should have a legal 
home of her own. When the indirect 


(15) Viseher v. Vischer, 12 Barbour 640; 
Cone v. Cone, 61 S. C. 512. 





method of protection is abandoned there 
is no reason for having an indirect meth- 
od of control. As the emancipation of 
married women has been very great in the 
United States, it is natural to find this idea 
of giving the wife a separate domicile of 
her own for all purposes well developed 
in our law, although in England, aside 
from divorce, the fictitious identity of hus- 
band and wife is still maintained. 

Perhaps the frankest statement of the 
freedom of the wife to have a domicile of 
her own is found in Cheever v. Wilson.*® 
There it is said: “The rule is that the 
wife may acquire a separate domicile when- 
ever it is necessary and proper that she 
should do so. The right springs from the 
necessity of its exercise and endures as 
long as the necessity continues.” This lan- 
guage is supported by an’ overwhelming 
weight of authority. The opinions in some 
of the principal cases will be cited. 

In Buchholz v. Buchholz,’* Gose, J., says: 
“His (the husband’s) duty to maintain and 
support the family, and his right to estab- 
lish the domicile are correlative. * * * 
The word ‘domicile’ as applied to the mar- 
riage relation, means a home where the 
husband and wife dwell together in amity. 
* * * There is no sound principle of law 
which forbids the wife. when the essence 
of the marriage relation has been de- 
stroyed, from establishing a separate domi- 
cile for every purpose.” 

In Colvin v. Reed,'® it was held (a) that 
the unity of person created by marriage is 
a legal fiction to be followed for all useful 
and just purposes, but not to destroy the 
rights of either contrary to the principles 


of natural justice in proceedings which ~ 


from their nature make them opposite par- 

ties; (b) the law of domicile implies that 

it is the actual domicile of both parties. 

or was when the offending party left; (c) 

when the injured party seeks a new domi- 
(16) 9 Wallace 108, 123, 124. 


(17) 63 Wash. 213. 
(18) 55 Pa. St. 375. 
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cile and the domiciles of the parties are ac- 
tually different, there is no greater reason 
why the husband’s new domicile should pre- 
vail over the wife’s than hers over his. 
Neither should draw the other into a for- 
eign jurisdiction. 


The language of Cohalan, Surrogate, is 
especially interesting as indicative of a will- 
ingness to protect the spiritual interests of 
the wife. He says: “The publicity inci- 
dent to a judicial separation may well in- 
duce a woman of delicacy and refinement 
not to apply for it; but when it is as ef- 
fective as if a judicial decree had directed 
it, she should not be deprived of the right 
to acquire an independent domicile merely 
because she refrained from applying for a 
judicial decree of separation.”** 


In Ditson v. Ditson,?° it was held that 
acts which give cause for partial or com- 
plete dissolution of the marriage relation 
are the bases for acquiring a separate domi- 
cile on the part of the wife. 


Douthit v. Southern*! holds that the 
identity of husband and wife never was a 
part of the law of the Republic of Texas 
and in that far was not a part of the law 
of the State of Texas. But this can be ex- 
plained on the ground that in the Republic 
of Texas the Civil Law prevailed and that 
the identity fiction is not a part of the Civil 
Law. 


But the Wisconsin Court is just as em- 
phatic as the Texas Court without reliance 
upon the Civil Law. For in Dutcher v. 
Dutcher” it was said: ‘Permanent separa- 
tion implies separate domiciles of husband 
and wife.” 


Elwell v. Elwell** holds that when a hus- 
band unlawfully excluded his wife from 
their home she may acquire an independ- 
ent and separate domicile in New York. 


(19) In re Crosby’s Estate, 148 N. Y. S. 1045. 
(20) 4 R. I. 87. 

(21) #155 S. W. 315. 

(22) 39 Wis. 651. | 

(23) 128 N. Y. S. 496. 





Fitch v. Huff** decides that where a cit- 
izen’> wife has justifiably left him and re- 
moved to another state with no intention 
of living elsewhere, she thereby acquired 
a domicile in that state, so that she may 
maintain an action in the Federal Courts 
against a citizen of the state in which her 
husband resides. 


In re Florance*® says that the old rule in 
reference to a married woman’s domicile 
cannot longer prevail in view of the rights 
which have been conferred upon her by 
statutory authority. 

Walker, Ordinary, said: “It is a fa- 
miliar law that upon marriage the domicile 
of the wife is that of the husband. It is a 
legal sequence of the nuptial contract, and 
the unity of domicile exists during cover- 
ture unless the wife acquires one elsewhere 
by the husband’s consent. This consent 
may be actual or constructive, and may be 
manifest by abandonment, or by such con- 
duct inimical to cohabitation as would se- 
cure to the wife a decree of divorce a vin- 
culo or a mensa et thora.”** Though we 
cannot agree that a wife acquires her domi- 
cile merely because her husband consents 
to it, the situations which the learned Ordi- 
nary presents are those which will induce 
the law to give to the wife a domicile of 
her own. 

Gordon v. Yost?’ holds that the rule of 
the identity of the domicile of the husband 
and wife does not apply where the husband 
has deserted the wife, and rests the hold- 
ing on the general principle of fairness to 
the wife. Dayton, District Judge, says: 
“We must remember that law is ‘benefi- 
cence acting by rule’ and hence it is found 
in very many instances that abnormal con- 
ditions must be governed by the exceptions 
to and not the general rule itself, in order 
that such beneficence may work good and 
not evil.” 


(24) 218 Fed. 17. 

(25) In re Florance, 54 How. (N. Y.) 328. 
(26) In re Geiser, 82 N. J. Eq. 311. 

(27) 140 Fed, 79. 
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In Harteau v. Harteau** it is said (sem- 
ble) that a wife can have a separate domi- 
cile if the proceedings are to show that the 
status ought to be dissolved.” The rule 
(of identity of domicile) is founded on the 
theoretic identity of persons and of inter- 
ests, between husband and wife as estab- 
lished by law and the presumption that, 
from the nature of the relation, the home of 
one is that of the other, and is intended to 
promote, strengthen and secure their inter- 
ests in this relation as it ordinarily exists, 
when union and harmony prevail.” 

Hopkins v. Hopkins*® decides that when 
the husband abandons the wife the neces- 
sity of her having a separate and independ- 
ent existence gave her a separate residence 
and domicile. 

McKnight v. Dudley** decided that when 
the husband goes insane and is confined in 
an asylum, his wife becomes the head of 
the family and may get a domicile of her 
own and may change it as she chooses. The 
same thing is true when the husband is 
pronounced legally dead. 

In Saperstone v. Saperstone** we have an 
interesting case. Here the husband and 
wife were domiciled in Russia. They de- 
cided to emigrate to America. The wife 
was allowed to enter here, but he was re- 
turned for trachoma. The wife supported 
herself here and ceased all relations with 
her husband. It was held “that the wife 
had an absolute right to acquire a new dom- 
icile and her acts were effective for that 
purpose.” 

The language of Blodgett, J., in Shute 
v. Sargent is very strong. He says: “So 
completely has the ancient unity become 
dissevered and the theory of the wife’s 
servitude superseded by the theory of equal- 
ity which has been established by the leg- 
islation and adjudication of the last half 
century that she (the wife) now stands al- 


(28) 
(29) 
(30) 
(31) 
(32) 


14 Pick. (Mass.) 181. 
3F N. H. 474. 

148 Fed. 204. 

208 H FY. BR 341. 

67 N. H. 355. 





most without an exception upon an equality 
with the husband as to property, torts, con- 
tracts and civil rights.” On this reasoning 
he grants the wife a separate domicile, hold- 
ing that when a husband has forfeited his 
marital rights by misbehavior, the wife may 
acquire a separate domicile for all pur- 
poses. 


Smith vy. Smith** is an extraordinary and 
unusual case. Here the husband and wife 
were domiciled in Ohio. The wife deserted 
the husband and went to the District of 
Columbia. There she committed adultery. 
Later on the husband acquires a domicile 
in Maryland. Then he sues for divorce in 
the District of Columbia. He is granted a 
divorce. The court goes on the ground that 
“the social interests in defining the status 
of a person who calls herself a wife in 
this jurisdiction is to be determined.” This 
case not only conceded a domicile to the 
wife, but also says that she can acquire it in 
spite of her own wrongdoing, and that to 
that domicile the injured husband may re- 
pair and get a divorce even though his own 
domicile is elsewhere. This is swinging in 
favor of emancipation of the wife with a 
vengeance. It is placing the wife on an ab- 
solute equality with the husband so far 
as the matter of domicile is concerned. You 
can almost say that for purposes of divorce 
the domicile of the husband follows that of 
the wife. 


Thompson vy. Love*t held that a single 
woman did not lose her domicile simply 
because she got married. She is held to re- 
tain her own domicile until she changes 
it of her own volition. Usually, of course, 
it may be assumed that when a woman 
marries she intends that her home should 
be with her husband, but if there is a secret 
marriage, as was the fact in this case, there 
may well be no such intention and the dom- 
icile of the wife should remain where it 
was before marriage. 


(33) 4 Mackey 255 (Dist. of Columbia). 
(34) 42 Ohio State 61. 
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In Watertown vy. Greaves** where a wife 
is allowed to sue in the Federal Courts as 
a citizen of a state other than that in which 
her husband is domiciled, it is said: “If 
the husband abandons the wife and their 
domicile and relinquishes altogether his 
marital control and protection, he yields up 
that power and authority over her, which 


- alone makes his domicile hers.” 


White v. Glover** holds that though the 
domicile of the husband is prima facie the 
domicile of the wife, when the necessity 
arises which justifies the wife in leaving 
the husband, she may acquire a domicile of 
her own. 

Wilcox v. Nixon*’ holds that the domi- 
cile of the wife is that of the husband only 
when the husband has one where the wife 


‘has a right to stay. 


Mr. Justice Holmes, in Williamson v. 
Osenton,** gives his approval to the lib- 
eral doctrine as follows: “That a wife * * * 
may get a different domicile from that of 
her husband for purposes of divorce is not 
open to dispute. This she may do without 
necessity and simply from choice, and the 
change that is good as against her husband 
ought to be good as against all. 
no reason why the wife who has justifiably 
left her husband should not have the same 
choice of domicile for an action for dam- 


We see 


ages that she has against her husband for 
divorce.” 

The preceding citations show that there is 
a growing tendency in favor of giving a 
married woman a domicile of her own for 
all purposes. 

The cases show that a married woman 
may have a domicile of her own when she 


has been deserted by her husband,*® when 
(35) 112 Fed. 183. 
(36) 116 N. Y. S. 1059. 
(37) 115 La. Rep. 47. 
(38) 282 U.S. 619. 
(39) Buchholz y. Buchholz, 63 Wash. 213; 


Cox v. Cox, 19 Ohio St. Rep. 502; Ditson v. Dit- 
son, 4 R. I. 87; Gooch v. Gooch, 88 Okla. 300; 
Harteau v. Harteau, 14 Pick. (Mass.) 181; Hib- 
bert v. Hibbert, 72 N. J. Eq. 778; Hopkins v. 
Hopkins, 35 N. H. 474; Hunnings v. Hunnings, 





her husband has refused to live with her 
if she goes to another town,*® when she 
leaves him without cause,*! when his con- 
duct is such that she is justified in leaving 
him,*? when he excludes her from his 
home,** or when they have simply agreed to 
live apart, and do live apart.** 

We have already seen that she can ac- 
quire a separate domicile for the sake of 
getting a divorce and it follows that she can 
also have a separate domicile because of 
acts which give her a right to a partial dis- 
solution of the marriage status.*° In cases 
of desertion it has been held that the wife 
cannot use the domicile of her husband as 
her domicile unless she has abandoned her 
own domicile and accepted her husband’s 
domicile as her domicile of choice,** and 
where the wife deserts the husband he can 
use her domicile to get a divorce from her.*” 

A wife may sue her husband in the Fed- 
eral Courts for alimony,** and for the main- 
tenance of herself and their children,*® and 
has a separate domicile whereby she can es- 
tablish diversity of citizenship.*® She has a 
separate domicile also to sue a stranger for 
alienation of her husband’s affections.®* 
She can claim dower rights where a stat- 
ute gives it to her after she has divorced 
her husband and married again.*? She can 
sue a city to 1ecover damages for injuries 
to her person.** She has a domicile of her 


55 Pa. St. Rep. 261; Kruse v. Kruse, 25 Mo. 68; 
Moffett v. Moffett, 5 Cal. 280; Perkins v. Per- 
kins, 113 N. E. 841; Rundel v. Van Inwegan, 9 
Civ. Proc. R. 328; White v. White, 18 R. I. 292. 


(40) Chapman vy. Chapman, 129 Ill. 384. 
(41) Steven v. Allen, 71 So. 936. 
(42) Succession of Benton, 31 So. 123; Fitch 


v. Huff, 218 Fed. 17; Post v. Post, 133 N. Y. S. 
1057; Sworski v. Sworski, 75 N. H. 1. 
(43) Elwell v. Elwell, 128 N. Y. S. 495. 
(44) Licht v. Licht, 150 N. Y. S. 643. 
(45) Cf. note 28, supra. 
(46) Cf. note 20B, supra. 
(47) Smith v. Smith, 4 Mackey 255. 
(48) 21 Howard 582; Barber v. Barber. 
(49) Wyrick v. Wyrick, 162 Mo. App. 
Bennett v. Bennett, Deady 299. 
(50) Gordon v. Yost, 140 Fed. 79. 
(51) ‘Williamson v. Osenton, 232 U. S. 619. 
(52) Harding v. Allen, 9 Greenleaf, (Me.) 
140. 
(53) 
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own to recover money from her husband 
when he has received it in her name,** and 
to avoid an unauthorized appearance which 
he has made for her, and to receive an 
allowance from her husband’s estate where 
such allowance is given by statute.%° 

Where liability on a bond depends on 
domicile the wife has a domicile of her 
own.” So far as being counted as im a 
majority of landowners when the assess- 
ment of property is under discussion, mar- 
riage does not destroy her separate domi- 
cile,**> and she is allowed to have a resi- 
dence (domicile?) of her own to acquire 
land in California.** She has a separate 
domicile within which her will is admitted 
to probate,’ and if she goes insane her 
domicile does not change with that of her 
husband,"' nor does she acquire his domi- 
cile if he has none,®? nor get a pauper set- 
tlement through him.** 

A married woman gets a separate domi- 
cile if she becomes the head of the house- 
hold through the insanity of her husband," 
or by emigration on her part with subse- 
quent severance of all relations with him.* 
If he is pronounced legally dead she is en- 
titled to a domicile of her own and is en- 
titled to a pension due to her husband. 

As a general matter it can be said that 
although the domicile of the wife will be 
presumed to be that of the husband so long 
as the marital relations subsist, and there 
is no evidence to the contrary,” if, in fact, 


(54) Lyon v. Lyon, 30 Hun. (N. Y.) 455. 

(55) White v. Glover, 116 N. Y. S. 1059. 

(56) Jones v. Sayne, 57 S. E. 372. 

(57) Colvin v. Reed, 55 Pa. State, 375. 

(58) Thompson v. Love, 42 Ohio St. 61. 

(59) Dean v. Dunn, 99 Pac. 380. 

(60) In re Crosby’s Estate, 148 N. Y. S. 1045; 
In re Cooke's Trusts, 56 L. T. R. 737; In re 
Florance; Shute v. Sarge.t, 67 N. H. 305. 

(61) Washington Co. v. Polk Co., 137 Iowa 
333. 

(62) Wilcox v. Nixon, 115 La. Rep. 47; Buf- 
falo v. Whitedeer, 15 Pa. 183. 

(63) Bradford v. the City of Worcestor, 184 
Mass. 557. 

(64) McKnight v. Dudley, 148 Fed. 204. 

(65) Saperstone v. Saperstone, 131 N. Y. S. 
241. 

(66) Marden v. Boston, 155 Mass. 359. 

(67) Harry v. Dodge, 123 N. Y. S. 37. 








the wife does have a home of her own,"* 
or there is a necessity that she should have 
a domicile of her own, the law will grant 
her a separate domicile.” 

Three cases are very interesting in that 
they seem to indicate that the domicile of 
the wife does not merge with that of the 
husband at the time of marriage. These 
cases are Hines y. Hines,’’ where the wife 
sues for divorce on the ground that the 
marriage had been performed through 
force, fraud and coercion; Wilcox v. Nix- 
on,’' where the husband takes his newly 
married wife to the home of her parents 
and leaves her there ; and Buffalo vy. White- 
deer,** which holds that a wife does not 
take the domicile of her husband if he has 
none. This is rather odd as every person 
is supposed to have a domicile somewhere. 

In the light of the preceding array of 
authority, it is difficult to see how one can 
support the claim made by Prof. Beale, in 
the article already cited, that the wife can 
have a separate domicile only for the pur- 
pose of getting a divorce or a judicial sep- 
aration; nor how it can be said that his 
view “is generally held to be the law.” He 
_cites four cases™* for his proposition, and 
only one case** in support of his inexplic- 
able theory that even for purposes of di- 
vorce if the wife wants a separate domi- 
cile she must seasonably apply for the di- 
vorce or she will not be granted her sepa- 


(68) Irby v. Wilson, 21 N. C. 568; Dutcher 
v. Dutcher, 39 Wis. 651; Douthit v. Southern, 
155 S. W. 315. 

(69) Hunt v. Hunt, 72 N. Y. 217, (semble); 
Stevens v. Larwill, 84 S. W. 113; In re Geiser, 
82 N. J. Eq. 311; Cheever v. Wilson, 9 Wallace, 
108, 123. (A note of warning must be given 
in these cases. It is at times hard to see 
whether the courts give the wife a separace dom- 
icile because a statute gives her a right of 
separate residence, or because the statute hav- 
ing emancipated the wife the courts grant her 
a separate domicile as an incident of the eman- 
cipation.) 

(70) 10 Pac. Co. Ct. Rep. 74. 

(71) Cf. note 86. 

(72) Cf. note 86. 

(73) Re Wickes, “28 Cal. 270; Christies Suc- 
cession, 20 La. An 483; Hacketteson Bank v. 
Mitchell, 4 Dutcher 516; In re Hartman's Estate, 
70 N. J. Eq. 664. 
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rate domicile. All that in Re Mackenzie 
decides is, that as the wife has made no 
application for a divorce or a judicial sep- 
aration her domicile was that of her hus- 
band when she died, and so her will dis- 
inheriting him and their child would not 
be admitted to probate at her place of resi- 
dence, although if she had had a domicile of 
her own it would have been admitted to pro- 
bate. 


Prof. Beale does not like to have a mar- 
ried woman get a domicile of her own. His 
principal argument is that “to permit sepa- 
rate domiciles for the spouses means the 
abandonment of the family as a legal unit.” 
There are two answers to this argument. 
The first is historical. The family never 
was a legal unit since the days of the per- 
iod of the strict law. The family as a fam- 
ily never had any rights before the law nor 
was it protected at common law. The hus- 
band, who through the legal fiction of iden- 
tity of person, was deemed to be the head 
of the family, was given certain rights to 
the earnings of, and services by, the mem- 
bers of the family, but the family qua fam- 
ily had no standing as a legal unit before 
the law. It was a legal institution which 
the State wished to conserve, and which it 
tried to control through the head of the 
family, but it cannot be said, accurately, 
that the merging of the legal personalities 
of the members of the family into that of 
the husband made the family a legal unit. 
Furthermore, even if it is conceded that the 
family was a legal unit, there is no war- 
rant for saying that giving the wife a sep- 
arate domicile destroys that legal unit. The 
only reason for having one domicile for the 
family is to have control of the members of 
the family. For this purpose it is imma- 
terial whether the control comes through 
the husband or the wife. There is nothing 
inherently impossible about having the cen- 
ter of control in either the husband or the 
wife, making the matter depend on which 
member of the family is to be controlled 
and what results the State wishes to achieve 





through such control. Whenever the hus- 
band is insane, or otherwise incompetent to 
control the family, the control is taken 
away from him. Yet this does not disrupt 
the family, nor does the family lose what- 
ever standing it had before the law, when 
the wife, or some other indicated person be- 
comes the head of the family. There is 
surely nothing so eternally sacrosanct about 
the husband that the legal universe will be 
shattered into bits if he is deprived of the 
privilege of fixing the family domicile. 

The second answer to Prof. Beale is 
this: The State is interested in maintain- 
ing the integrity of the family only because 
the family relations develop, and further 
the securing of, the interests of all the mem- 
bers of the family. When the family life 
does not further these interests the State 
has no hesitancy in breaking up the family. 
If the children are not take care of they 
are taken to asylums and orphanages. If 
the husband, or wife, disturbs the peace, 
the law incarcerates him, or her, and pays 
precious little attention to the children who 
may be left behind, to be fed and looked 
after by charitably inclined neighbors or 
neighborhood institutions. Divorce, tru- 
ancy laws, truancy commissions, compul- 
sory education, probation laws, probation 
courts, domestic relations courts, are all 
rather pertinent reminders that King Mari- 
tus is subject to rather drastic supervision 
and control. The law does not hesitate to 
break up the family when the family does 
not function as it should. So there is noth- 
ing horribly cataclysmic about “abandoning 
the family as a legal unit” after all. 

The conclusion to which we arrive after 
1 consideration of all the authorities we 
have been able to find is this: 

If the interests of the State and of the 
wife indicate that the married woman 
should be given a domicile of her own, the 
law will grant her a separate domicile for 
all purposes. 

ALBERT LEVITT. 

Cambridge, Mass. 
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The right to alimony arises out of the policy 
of the law, and is based, not on contract, but 
on the husband's duty to support his wife and 
children. 


BIJUR, J. The question raised on this mo- 
tion is whether a husband, defendant in an 
action for separation, is entitled to restitution 
of alimony paid under a judgment upon its re- 
versal in the Appellate Division. The motion 
itself is for an order directing restitution and 
restraining the plaintiff from proceeding in the 
Municipal Court to recover on certain notes 
given by the defendant on account of such ali- 
mony. 

The plaintiff urges that restitution may not 
be directed except by the appellate court. I 
do not think that the provisions of the Code 
which award that power to appellate courts are 
intended to be exclusive or to deprive the lower 
court of a jurisdiction which it has always ex- 
ercised under the common law (Haebler v. 
Myers, 132 N. Y. 363, 30 N. E. 963, 15 L. R. A. 
588, 28 Am. St. Rep 589), though probably it 
should be effected by way of an action rather 
than upon mere motion (Wright v Nostrand, 
100 N. Y. 616, 3 N. E. 78). 


The further point urged by plaintiff, that the 
motion is premature because an appeal has 
been taken from the judgment of the Appellate 
Division to the Court of Appeals, need not be 
decided, in view of my opinion that the prin- 
ciple upon which restitution is ordered is not 
applicable either to temporary or permanent 
alimony. The only case in this country, cited to 
me or which I can find, in which the subject 
has been directly considered, is Mullin v. Mul- 
lin, 60 N. H. 16, in which an order for restitu- 
tion was affirmed apparently as matter of 
course; the Supreme Court saying merely: 


“We are unable to conceive of any reason 
why a judgment in a divorce suit should bear 
an exceptional character.” 


With all due respect for the authority of that 
learned tribunal, it seems to me that the ques- 
tion was not whether the judgment in a divorce 
suit bore an exceptional character, but whether 
such exceptional character inhered in that 
part of a judgment for divorce (or separation) 








which provides for the payment of alimony. In 
that respect such a judgment appears to me 
to be not only exceptional but unique. 


As pointed out in Wetmore v. Markoe, 196 
U. S. 68, 25 Sup. Ct. 172, 49 L. Ed. 390, 2 Ann. 
Cas. 265, the right to alimony arises out of 
the policy of the law and is based, not on 
contract, but upon the husband’s duty to sup- 
port his wife and children. The length to 
which the obligation will be carried and en- 
forced is well illustrated in De Brauwere v. 
De Brauwere, 203 N. Y. 460, 96 N. E. 722, 38 
L. R. A. (N. S.) 508. Although alimony which 
has accrued prior to the death of a wife is not 
a personal claim that dies with her, but prac- 
tically a debt which survives in favor of her 
personal representative (Van Ness v. Ransome, 
215 N. Y. 557, 109 N. E. 593, L. R. A. 1916B, 
852, Ann Cas 1917A, 580), the Supreme Court 
in the Wetmore Case held that arrears of ali- 
mony due from a bankrupt do not constitute 
a provable debt barred by a discharge in bank- 
ruptcy Indeed, the mere fact that the amount 
of alimony directed to be paid in a final judg- 
ment may be varied from time to time, as pro- 
vided in section 1759 of the Code of Civil Pro- 
cedure, is a further distinguishing character- 
istic. See, also, Livingston v. Livingston, 173 
N. Y. 379, 66 N. E. 123, 61 L. R. A. 800, 93 Am. 
St. Rep. 600; Lynde v. Lynde, 162 N. Y. 405, 
56 N. E. 979, 48 L. R. A. 679, 76 Am. St. Rep. 
332. 


Finally, I think it may properly be said that 
alimony is not really the subject-matter of an 
action either for a separation or for a divorce. 
It may or may not be provided for according 
to the circumstances, as expressly authorized 
in sections 1759 and 1766 of the Code of Civil 
Procedure. It is manifestly only an incident 
to the judgment, which is concerned directly 
with the marital rights of the respective parties. 
In that sense I do not think that it falls within 
the description of section 1323 of the Code of 
Civil Procedure, and similar provisions, as be- 
ing either “property, or of a right lost by means 
of the erroneous judgment or order” which was 
reversed, and was therefore a proper subject 
for an order of judgment of restitution. 

From another point of view it may be said 
that, even though alimony has been paid pur- 
suant to the direction contained in a final judg- 
ment, it has been paid, not merely in satisfac- 
tion of the judgment, but in fulfillment of the 
duty of the husband to support his wife and 
children until the relation upon which that duty 
depends has been dissolved by a final judicial 
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determination. The husband is in any event 
bound to support his wife until he is judicially 
absolved from that obligation. The amount 
paid in discharge thereof, until a final judg- 
ment in the husband’s favor, may have been 
fixed by direction of a court; but it gives rise 
to no debt on the part of his wife, for by 
the very premise there are no equitable con- 
siderations which authorize him to treat it as 
“money had and received.” While, on the one 
hand, it is strange that the question has not 
arisen, except in the single New Hampshire 
case cited, that very fact is, I think, signifi- 
cant of the acquiescence of the bench and bar 
in the conviction that alimony is not a subject 
of restitution. 
Motion denied. 


Note—Right to Alimony out of Real Estate 
in Another Jurisdiction—It is quite generally 
held that alimony is not merely an incident to an 
action for divorce, but one may institute an inde- 
pendent suit therefor. See Rhoades v. Rhoades, 
78 Neb. 495, 111 N. W. 122, 126 Am. St. Rep. 611; 
Galland v. Galland, 38 Cal. 265; Woods v. Wad- 
dle, 44 O. St. 449, 8 N. E. 297; Graves v. Graves, 
36 Iowa 310, 14 Am. Rep. 525. 


In Bodie v. Bates, 95 Neb. 757, 146 N. W. 1002, 
L. R. A. 1915E 421, a divorce was obtained in 
Arkansas with an allowance of alimony to the 
wife. In a consent decree it was stated that the 
amount allowed her was “in full of alimony and 
all other demands.” But she brought suit in 
Nebraska to have an amount allowed to her in 
addition out of real estate there. 
thought that the decree only contemplated prop- 
erty in Arkansas. The Court said: “She is not 
questioning the adequacy of the allowance made 
to her out of the property within the jurisdiction 
of that (Arkansas) Court. We therefore hold 
that the decision of the Arkansas Court is not 
res judicata here and that the acceptance and 
retention of the allowance made her in that case 
does not estop her from maintaining the present 
suit.” It was said that the consent decree should 
have been construed as having reference to prop- 
erty within the jurisdiction of the Arkansas 
Court. 

In Eldred v. Eldred, 62 Neb. 613, 87 N. W. 340, 
it was said in speaking of a divorce obtained on 
constructive service that the decree had no valid- 
ity “save as to the property within the jurisdic- 
tion of the Court pronouncing it.” 

In White v. Warren, 214 Mass. 204, 100 N. E. 
1103, there was an action for alimony after de- 
cree for divorce had been rendered in Rhode 
Island, and there was allowed alimony. The 
statute of that state provided that this would be 
a waiver of any other claim on the part of the 
husband. The Massachusetts Court held that 
this statute had effect so as to bar dower in 
Masachusetts lands. The Court said: “The 
plaintiff was a citizen of Rhode Island and vol- 
untarily invoked the benefit of its laws at the 
hands of its Court. * * * This question whether 
the Rhode Island statute was framed to make 
such application for alimony a waiver of dower 
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in land whenever situated seems to us to be 
settled by the construction put upon the statute 
by the Courts of that state.” It was thought she 
brought her suit cum onere and was bound by 
her waiver in Rhode Island. This merely pro- 
ceeds on a theory of estoppel. 


In Toneray v. Toneray, 123 Tenn. 476, 131 S. 
W. 977, 34 L. R. A. (N. S.) 1106, it was held 
that where a husband brought suit in Virginia 
and obtained a divorce, away from the matri- 
monial domicile, on the ground of desertion, the 
Virginia statute barring her from alimony can- 
not, where the decree was on constructive service, 
stand in the way of her obtaining alimony in 
Tennesse, the matrimonial domicile. There are 
many cases cited to support this principle, and 
a judgment in the suit for alimony would seem 
enforceable against all kinds of property and it 
could be certified to another state and sued upon. 

The implications from Bodie y. Bates and 
White vy. Warren supra seem to be that waiver 
may bar an action in another state, but nothing 
else does, and in suits in constructive service the 
local statute has no extra-territorial force, in and 
of itself. In the Bodie case this is admitted, but 
the interpretation put upon the consent decree 
was that it only was intended to concern prop- 
erty in the jurisdiction of the Court. Not in 
many states will there be found any statute such 
as that in Rhode Island and even in cases not on 
constructive service there would be no way to 
shield real estate in another state against a wife’s 
claim upon the theory that a husband owed her 
support as his wife. A fair inference from this 
also is to be drawn as to right of children to 
pursue property of their father situated in an- 
other state than where there was judgment 
against him in their favor awarded in an action 
for divorce. 








ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE 
LOUISIANA BAR ASSOCIATION. 





The Louisiana Bar Association met in an- 
nual convention at New Orleans, May 7th and 
&th, 1920. 

The principal address was delivered by Hon. 
Warren Gard, from Ohio, on the subject of 
Constitution Building. 

There was an interesting discussion, or sym- 
posium, on the judicial department of the new 
constitution of Louisiana, which was partici- 
pated in by the entire bar of the state, and 
resulted in the adoption of a resolution author- 
izing the President of the Association to ap- 
point a special committee on the Judiciary 
Ordinances of the new constitution. An in- 
teresting part of this resolution gives the com- 
mittee power to formulate a comprehensive 
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plan for the organization of the judiciary of 
the state and to embody the same in appro- 
priate drafts of ordinances to be incorporated 
im the new constitution; the whole with a view 
to making the administration of justice cer- 
tain, speedy, economical and simple; and to 
that end to consider the advisability of embody- 
ing in the plan some workable method under 
which the practical administration of the 
courts, the practice and procedure thereof, and 
the control of the conduct of the judges and 
members of the bar shall be vested in the 
courts or in councils of the judges thereof; and 
to report the same back to the Association. 


The newly elected officers are: President, 
Mr. Albin Provosty, New Roads; Secretary and 
Treasurer, Mr. W. W. Young, New Orleans. 








CORRESPONDENCE. 





SPEEDING UP LITIGATION IN COLORADO. 


Editor, Central Law Journal: 

In the issue of the Journal of May 7th, 1920, 
in the leading article by W. M. Cain, Esq., 
the statement on page 339 in reference to the 
Supreme Court of the State of Colorado needs 
considerable correction. 


Colorado has no Court of Appeals at the 
present time, and the last Court of Appeals 


went out of existence August 4, 1915, and 
there is no prospect of its being re-estab- 
lished. 


The statement that the time required to liti- 
gate a given case is from two to four years 
is not in accord with the facts. In the pres- 
ent condition of the docket a case can be 
heard in about seven u.onths from the date of 


filing. I have these figures from the Clerk of 
the Court. The number of cases now on the 
docket is two hundred and twenty. During 


the last year the Court, by written opinion, 
disposed of hundred and _ seventy-five 
I cannot give the number of cases dis- 
posed of during that time in which no opin- 
ions were written, but I have no doubt they 
were considerable in number. 


two 
cases. 


New rules, shortening the time for the fil- 
ing of abstracts and briefs, have lately been 
promulgated by the Court, and a case, under 
the rules, should be ready for argument with- 
in one hundred and forty days from the date 
of filing. There is less delay now in getting 





a decision from the Supreme Court than ever 
before in the history of the State. 
Yours very truly, 
WiLLtiaAM L. Dayton, 


President Colorado Bar Association. 
Denver, Colo. 


{The statistics in Mr. Cain’s article were com- 
piled in 1914. This will account for the above 
discrepancy. We are pleased to learn that the 
State of Colorado has made such a splendid 
advance in speeding up litigation.—Ed.] 








HUMOR OF THE LAW. 


“I notice this candidate is wearing patched 
trousers.” 

“Well?” 

“Is that to convince the voters that he is a 
poor man?” 

“Partly, but I suspect the principal object 
he has in wearing patches is to head off the 
story that he is backed by a multimillionaire.” 





“Just before I accepted the nomination for 
Governor,” said Kentucky’s chief executive, “I 
went up on Green River for a fishing trip 
with an old mountaineer friend. We fished 
for two days in understanding silence, but, af- 
ter supper on the third day, my friend said to 
me: 

“Ed, they tell me you’re fixin’ to run for 
Guv’ner, and I want to give you my advice. 
I have had forty years’ experience in politics, 
Ed, and I ’spect few men have had _more, 
leastways in Kentucky. I’ve been road over- 
seer. I’ve been school trustee. I’ve been mag- 
istrate, and I would a-been County Judge, 
Ed, had not all the Republi-cans been to war. 

“Arter forty years, Ed, all I got to show 
from politics is a few lukewarm friends and 
a lot of damnsite hotter enemies. Don’t do it, 
Ed.” 





A successful Minnesota lawyer says: I do 
not regret having chosen the law as a pro- 
fession. With all the shortcomings and hu- 
man frailties that appear in the practice, there 
is underlying it the eternal and immutable 
principle of justice. Justice to all mankind, 
high or low, rich or poor. The courts make 
no distinction between litigants because of 
their station in life or because they are white- 
skinned or black-skinned. As some one has 
well said, so far as the law is concerned, they 


i are all skinned alike. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Action—Joinder in Equity.—An action of 
law for traud in inducing and enabling a cor- 
poration to fail to perform an agreement could 
not be joined in a suit in equity for specific 
performance of the contract, or to foreclose 
an equitable lien—Beal v. United Properties 
Co. of California et al., Cal., 189 Pac. 346. 

2. Adjoining Landowners — Reservation.- 
Where owner of land divides it and conveys a 
portion with a building on it, retaining own- 
ership of the rest, the implication of lateral 
support of the building arising runs with the 
land in the hands of subsequent purchasers of 
the retained portion—Durante vy. Alba, Pa., 
109 Atl. 796. . 

3. Alteration of Instruments—Materiality.— 
Interlineation in a lease, after it is signed by 
lessors and without their consent, of the name 
of an additional lessee, is a material alteration 
which destroys the binding effect of the lease 
on lessors.—Hall et al. v. Cannoy, Ky., 220 S. 
W. 737. 

4.. Attorney and Client — Compensation.— 
Where it appeared that a defendant received 
a large sum of money as result of litigation, 
and there was no showing that the attorney’s 
fee was to be contingent, the fact the attorney 
erroneously represented a_ sheriff's sale was 
valid will not, where there was no showing 
that defendant relied on it or was injured, 
prevent recovery of compensation.—O'Day v. 
Spencer, Ore., 189 Pac. 394. 

5.——Withdrawal.—Where an attorney, su- 
ing for injuries to an alleged passenger, dis- 
covered before trial that his client was not 
on defendant’s car as alleged, and. that the 
ease had no foundation in fact and could not 
be successfully maintained without perjury, 
he had a right to withdraw at once from the 
case.—Gebhardt v. United Rys. Co. of St. Louis, 
Mo., 220 S. W. 677. 

6. Bankruptey—Check to 
ceiving corporate checks for an officer's indi- 
vidual liability under circumstances’ which 
would put him on notice is liable to the cor- 
poration, regardless of whether the rights of 
ereditors intervene; and, hence, on bankruptcy 








Officer.—One_re- 





of the corporation, its trustee may maintain 
the action for the conversion.—Heig vy. Cas- 
pary, N. Y., 181 N. Y. S. 633. 

7. Equitable Lien.—An equitable lien ac- 
quired by a creditor's bill attacking convey- 
ances as fraudulent is not affected by subse- 
quent proceedings in bankruptcy, where the 
creditor obtained fais judgment against the 
bankrupt and commenced his action as a judg- 
ment creditor more than four months before 
the filing of the bankruptcy petition.—Jasper 
v. Royinski et al., N. Y., 127 N. E. 189. 


8.——Transfer.—Where the real purpose of 
a transaction, in form an absolute transfer by a 
drug company of a soda fountain with a lease 
back, was to give the lessor security for her 
alleged loan, on property which the debtor drug 
company still held in possession and never de- 
livered, the lessor had no rights in the prop- 
erty as against the drug company’s trustee in 
bankruptey, under Bankruptcy Act, § 47a (2).— 
Burnett v. Frederick. - In re Arcade Drug Co., 
U. S. C. C. A., 263 Fed. 681. 


9% Banks and Banking—Evidence.—In a de- 
positor’s action against a bank for wrongfully 
paying out funds, the depositor’s negligence is 
immaterial, unless it directly and proximately 
affected the bank’s pérformance of its duties.— 
Farrell et al. v. First Nat. Bank of Philadel- 
phia, U. S. D. C., 263 Fed. 778. 

10. Bigamy—Indictment.—It is not essential, 
in an indictment for bigamy, to allege the time 
when or the place at which the prior marriage 
took place, and, where such averments are 
needlessly set forth, they are surplusage, and 
need not be proved.—Dunson v. State, Ga., 102 
S. E. 899. 


$i. Bills and Notes—<Acceptance.—‘Accept- 
ance,” as used in respect to the relations of a 
drawee to either negotiable or nonnegotiable 
paper, signifies more than an acknowledgment 
of physical possession of the paper, since it 
imports the assumption of an undertaking, and 
retention of possession of contractor's order 
by the drawee owner does not, of itself, evi- 
dence acceptance.—Hibbard v. Parciak, Conn., 
109 Atl. 725. 

12.——Notice of Fraud.—A bank, with which 
a check was deposited, having notice that it 
was procured by fraud, was not a holder in 
due course, but was merely the custodian of 
the proceeds of the check.—Abraham v. Amer- 
ican Exch. Nat. Bank, N. Y., 181 N. Y. S. 663. 

13.—Words and Figures.—The words writ- 
ten in the body of a check control the figures 
on the margin.—Cheney vy. Bank of Bremen, 
Ga., 102 S. E. 903. 

14. Carriers of Goods—Claim of Loss.—The 
notice to carrier for claim of loss as required 
by the contract for shipment is to enable the 
carrier to investigate claim, and does not bar 
recovery for an amount larger than that stated 
in the notice, except possibly in cases where 
the sum claimed has been tendered in_ settle- 
ment.—Parham v. Chicago, M. & St. P. Ry. Co., 
Mont., 189 Pac. 227. 

15. Carriers ‘of Passengers—Alighting.—A 
train should be stopped a sufficient length of 
time to enable a passenger to alight with safe- 
ty, but it is the duty of a passenger who de- 
sires to alight to do so without unnecessary de- 





lay.—Cincinnati, N. O. & T. P. Ry. Co. v. Fran- 
cis, Ky., 220 S. W. 739. 

16.——-Assisting Passenger.—-A_ street rail- 
road’s conductor is not under duty to assist 


passengers in alighting unless they obviously 
need assistance -—Di Nora v. tthode Island Co., 
R. 1., 109 Atl. 706. 

17. Chattel. Mortgages—Relation Back.— 
While equity will enforce a mortgage against 
property that. the mortgagor does not own, 
or that is not in esse at the time of the mort- 
gage, when the mortgagor becomes the owner 
of such property, or when it comes into being, 
yet in such case the mortgage itself must so 
describe it that it can be identified when com- 
ing into possession or being.—Watson v. D, A. 
Paddleford & Son, Tex., 220 S. W. 779. 
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18. Commerce—Excise Tax.—Laws N. D. 1919, 
ec. 222, imposing an excise tax on foreign cor- 
porations doing business in the state, consti- 
tutes an unwarranted interference with inter- 
state commerce, and a taking of property with- 
out due process of law, in so far as it author- 
izes the tax against interstate railroad com- 
panies to be based on such part of the entire 
property of the corporation as the mileage with- 
in the state bears to the entire mileage, where 
it appears that the cost of constructing rail- 
roads was less in North Dakota than in other 
states, and that the railroad companies’ ter- 
minals are in other states.—Wallace v. Hines, 
U. S. S.C. 40 S. Ct 435. 

19. Conspiracy — Overt <Acts.—Overt acts 
charged in an indictment for conspiracy must 
be proved as laid, and proof of other similar 
acts may be considered only as showing intent. 
—wU. S. v. Ault et al., U. S. D. C., 263 Fed. 800. 

20. Constitutional Law—Pleadings.—The pub- 
lic rights and interests are such that the par- 
ties to a civil action should not be permitted to 
abrogate a statute by admissions in their plead- 
ings of facts which are made the basis of an 
attack upon the statute on the ground that 
it is unconstitutional—Davidson v. Patnaude 
et al., Minn., 188 N. W. 495. 

21. Corporations — Unpaid Subscription.—To 
render one liable for unpaid subscriptions to 
corporate stock, it must appear that such per- 
son was owner at time of commencement of 
action.—Wilkinson v. Grant et al., Cal., 189 Pac. 
319. 


22. Unpaid Subscription.—Under Ky. St. § 
547, the stockholders of a corporation are liable 
to creditors for the full amount of the unpaid 
part of the stock subscribed by them, and 
where the stockholder agrees to pay more than 
par, the measure of his liability is the con- 
tract price, and not the par value of the stock. 
—Levassor et al. v. Metropolitan Fire Ins. Co.’s 
Receiver, Ky., 220 S. W. 752. 

23. Waiver.—A sales agent of a corpora- 
tion as such has no implied authority to mod- 
ify the terms of a written contract made by 
the corporation, or to waive a breach of the 
contract, or to relieve the party to the con- 
tract of any of its provisions.—E. Clemens 
Horst Co. v. Peter Breidt City Brewery, N. J., 
109 Atl. 727. 

24. Criminal Law—Conspiracy.—Where a con- 
spiracy to commit the offense charged is shown 
between two or more jointly indicted defend- 
ants, the act of each conspirator in furtherance 
of the common purpose becomes the act of all, 
rendering each defendant as fully responsible 
therefor as if he had done the act himself.— 
Danzley v. State, Ga. 102 S. E. 915. 

25. Illegal Seizure—aA letter illegally 
seized from defendant’s possession held _ not 
admissible in evidence against him.—U. S. v. 
Hill, U. S. D. C., 263 Fed. 812. 

26. Relevancy.—The test of relevancy is 
satisfied, if the inference which it is sought to 
have drawn from the testimony is a fair one. 
—People v. Johnston, N. Y., 127 N. E. 186. 

27. Death—Contributory Negligence.—The 
burden of proof to show contributory negli- 
gence in a death case is on defendant.—Grimm 
v. Maurocordato, N. Y., 181 N. Y. S. 609. 

28. Services of Wife.—In estimating value 
of domestic services rendered by wife and moth- 
er, the jury may consider the value of services 
incapable of exact proof, but measured in the 
light of their own observation and experience, 
and there need be no direct evidence of value 
of such services by week, etc., or of any aggre- 
gate sum.—Georgia Ry. & Power Co. v. Shaw, 
Ga., 102 S. E. 94. 

29. Deeds—Possession.—The fact that gran- 
tees did not take immediate possession of the 
property, but allowed the grantor to collect 
rents therefrom until his death, does not in- 
validate the conveyance.—Hawthorne et al. v. 
Dunn et al., Mich., 177 N. W. 393. 

30. Diveree—Alimony.—Temporary alimony, 
suit money, and attorney’s fees are to be award- 
ed cautiously —Wetter vy. Wetter, Minn., 177 N. 
Ww. 490 




























_ 31. Defamation.—Where a h - 
famed his wife and treated her ig & po 
life with him became intolerable, she is en- 
— . « Sepneation, with custody of 
or children.—Se J. 
— malz v. Schmalz, La. 84 
_32.——Estoppel.—Under Code Civ. Proc, § 
1758, subd. 4, a husband guilty of marital mis- 
conduct will not be heard to complain of like 
misconduct on the part of his wife, if the is- 
sue is properly presented.-—Parsons vy. Par- 
sons, N. Y., 181 N. Y. S. 642. 


33. Restitution of Alimony.—After a judg- 
ment for a wife in her action for a separation, 
awarding alimony, has been reversed by the 
Appellate Division, the husbana’s motion for 
an order directing the restitution of alimony 
paid under the judgment below, and to restrain 
prosecution of a claim to recover on notes given 
on account of alimony, would be denied, as ali- 
mony is not a subject of restitution, in view 
of Code Civ. Proc., §§ 1323, 1759, 1766.—Averett 
v. Averett, N. Y., 181 N. Y. S. 645. 


34. Hasements—Reservation—A _right-of- 
way may be reserved in a deed by a descrip- 
tion which would be too indefinite to be a valid 
exception of the fee from the conveyance, such 
easement giving the owner of the servient es- 
tate the right to designate a reasonable way, 
and, if he fails to do so, the owner of the 
dominant estate may.—Coon vy. Sonoma Magne- 
site Co., Cal., 189 Pac. 271. 

35. Estoppel—Change of Ground.—Where a 
party gives a reason for his conduct and de- 
cision touching anything involved in a contro- 
versy he cannot, after litigation has been begun, 
change his ground and put his conduct upon 
another and different consideration, as he is 
estopped to mend his hold.—Cornelius v. An- 
derson, Ga., 102 S. E. 925. 

36. Nature of “Waiver.’—-A “waiver” is 
the dispensing with the performance of some- 
thing which one has the right to exact; the re- 
nouncement of some benefit or advantage which, 
but for such waiver, the party relinquishing 
would have enjoyed.—Labidee v. City of Pierre, 
8. D., 177 N. W. 499. 

37. Evidence—Possibility—A mere _ possibil- 
ity is not a circumstance from which inferences 
may be drawn.—Watkins v. Hustis, N. H., 109 
Atl. 713. 

38. Prima Facie—‘Prima facie evidence” 
is merely that which suffices for the proof of a 
particular fact until contradicted and overcome 
by other evidence.—Dodson v. Watson, Tex., 
220 S. W. 771. 

39. Fixtures—Mortgage.—Chattels attached 
to realty so as to indicate they are fixtures will 
pass by deed or mortgage of realty to pur- 
chaser or mortgagee without notice, despite 
agreement, express or implied, between owner 
of chattels and owner of realty they are not to 
become part of realty.—Inhabitants of Town of 
Andover v. McAllister, Me., 109 Atl. 750. 

40. Frauds, Statute of—Acceptance of Goods. 
—‘Acceptance” of goods which will take a con- 
tract of sale of goods of the value of more than 
$50 out of the statute of frauds (St. 1919, § 
1684t4) cannot result from passive or negative 
conduct, and failure of purchaser of goods to 
notify seller, who has shipped the goods to 
him, that he will not take the same from the 
station or receive them, cannot raise an infer- 
ence of acceptance.—Roberts, Johnson & Rand 
v. Mackowski, Wis., 177 N. W. 509. 

41. Memorandum.—Description of land in a 
memorandum of sale is sufficient to meet the 
requirements of the statute of frauds if it can 
apply to but one parcel of property owned by 
the sellar; the property being then identifiable 
by parol, but insufficient if it applies to more 
than one.—Preble v. Higgins, R. I., 109 At). 
707. 

42.. Gas— Excess Tax.—No excess profit tax 
may properly be included as an expense in com- 
puting rates to be charged by a gas company 
on an application for a temporary injunction, 
pending determination of constitutionality of 
statute fixing rates—Jamaica Gaslight Co. v. 
Nixon, N. Y., 181 N. Y. S. 623. 
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43. Good Will—-Trade Name.—tThe sale of a 
business and good will includes any establised 
trade-name—Auto Hearse Mfg. Co. y. Bateman, 
N. J., 109 Atl. 735. 


44. Guaranty—Acceptance.—A written guar- 
anty of payment for goods to be sold to a cor- 
poration, waiving notice of acceptance thereof, 
is an offer of guaranty, which is accepted by 
delivery of the goods on the faith thereof, and 
such delivery is sufficient consideration to sup- 
port the guaranty.—R. H. Herron Co. v. Flack, 
Cal., 189 Pac. 294. ; 

45. Homicide—Self-Defense—If defendant, 
acting in his necessary or apparently neces- 
sary self-defense as against deceased’s husband, 
shot at the husband and missed him and acci- 
dentally struck the wife, he was entitled to an 
acquittal—Logan v. Commonwealth, Ky., 220 
S. W. 742. 

46. Husband and Wife — Abandonment.— 
Where a husband, though he continued to live 
in the same house with his wife, refused to 
converse or cohabit with her, despite her ob- 
jections, he must be deemed to have abandoned 
her, and the wife is entitled to recover separate 
maintenance.—Pinkinson v. Pinkinson, N. J., 109 
Atl. 731. 

47.——Emancipation of Wife——No implication 
of emancipation of wife, entitling her to her 
earning and to contract in respect thereto, 
arises from her husband leaving her and never 
returning or thereafter contributing to her 
support; the reason or occasion therefor not ap- 
pearing.—Rogers v. State, Iowa, 177 N: W. 488. 

48. Indictment and Information.—Amendment. 
—The solicitor of a city court, at any time 
before defendant has pleaded to the merits, 
can amend the accusation in any particular, 
provided the affidavit upon which it is based 
will support the accusation as amended, and 
that such amendment is not forbidden by the 
act creating the court, or by any act amenda- 
tory thereof.—Spaulding vy. State, Ga., 102 S. E. 
907. 

49. Injunction—Contempt.—In a proceeding 
to punish defendant for contempt for violat- 
ing an injunction prohibiting him in a suit for 
partnership accounting to turn over or dispose 
of notes, defendant should have been permitted, 
in mitigation, to explain his actions in dispos- 
ing of such notes, notwithstanding that the 
explanation might not entirely excuse him.— 
Willet v. Tichenor, Mo., 220 S. W. 709. 


50. Insuranece—Breach of Contract.—There 
was no breach of the policy condition of own- 
ership of the property in insured, because he 
was in possession merely under a contract to 
purchase the property on monthly installments, 
though, owing to its informal character, he 
and the seller later entered into a more formal 
and complete contract in reference to the sale. 
—Ramirez v. United Firemen’s Ins. Co. of Phila- 
delphia et al., Cal., 189 Pac. 309. 

51. Designation of Beneficiary—Where a 
benefit fraternity organized in Massachusetts is- 
sued a certificate to a resident of New York, 
designating his wife as beneficiary, and she 
obtained a divorce, but still received sums from 
him for maintenance, neither the statutes of 
Massachusetts nor those of New York Gefeated 
her right to the benefit in favor of his next 
of kin.—-Supreme Council of Royal Arcanum 
v. Churlo et al., U. S. D. C., 263 Fed. 755. 

52._—-Limitation on Action.—A contract of 
insurance delivered in this state through a 
local agency is subject to the laws of the state, 
one of which laws makes void any contract 
reducing the statutory limitations for institut- 
ing suits—-Sovereign Camp, Woodmen of the 
World, v. Nixon, Fla., 84 So. 171. 

53.——Murder of Insured.—A policy of insur- 
ance on the lives of two persons, the amount 
of the policy being payable on the death of 
either to the survivor, is enforceable only in 
accordance with its terms, and the fact that 
one of the insured, by the murder of the other, 
has disqualified himself from_ recovery, does 
not vest a right of action in the personal rep- 
resentative of the deceased.—Spicer v. New 
York Life Ins. Co., U. S. D. C., 263 Fed. 764 











_ 4. Judgment—Clerical Error.—Obvious cler- 
ical errors in the exhibit attached to a com- 
plaint may be disregarded when a default judg- 
ment is taken or corrected subsequently to 
correspond to the proof offered.—First Nat. 
— of Elida v. George et al., N. Mex., 189 Pac. 


55.——Default.-_When a complaint states two 
or more causes of action, and any one of them 
is sufficient to uphold judgment by default final, 
such judgment will be upheld.—J. T. Bostick 
. og v. Laurinburg & S. R. Co., N. C., 102 S. 
m. 882. 


56.——Partial Judgment.—Judgment may be 
rendered against defendant on the pleadings, 
in an action on open account, for the amount 
of the debt acknowledged in the answer, leav- 
ing the balance for trial.—Liberty Shop Ltd. 
v. Otis, La., 84 So. 168. 


57. Landlord and Tenant—Assignment.—Les- 
sor’s consent to an assignment of the lease and 
acceptance of rent from the assignee does not 
relieve the lesse from his liability on the cov- 
enant to pay rent without some agreement, 
express or implied, by the lessor to look to 
the lessee alone for the rent.—La Societe St. 
Jean Baptiste v. Owen, N. H., 109 Atl. 712. 


58. Repairs.—While a landlord is under no 
implied obligation to restore or repair a build- 
ing destroyed or injured so as to be untenant- 
able, if he does enter and make such repairs 
without further agreement, the rebuilt or re- 
stored building will come under the _ provi- 
sions of the lease as far as same may be ap- 
plied, and for breach thereof the landlord may 
be held liable in damages.—Miles y. Walker, 
N. C., 102 S. E. 884. 


59.——Seizure of Property.—A tenant may re- 
cover damages because under landlord's at- 
tachment there was seized more property than 
sufficient to secure payment of rent, but to do 
so must ask damages because of overlevy.— 
Kladivo v. Hospodarsky, Iowa, 177 N. W. 467. 

60. Lareeny—Ownership.—A suit case left in 
a seat by a passenger while he went to another 
coach to converse with an acquaintance was 
not left in the possession of the carrier within 
the meaning of Ky. St. § 1201b, making it a 
felony to appropriate and carry away property 
in the possession of a carrier.—Jackson et al 
v. Commonwealth, Ky., 220 S. W. 743. 

61. Limitation of Actions—-Secret Profits.— 
Where all the directors and stockholders of a 
corporation either participated in or have di- 
rect knowledge of the withdrawal by promoters 
of secret profits made at the time of the or- 
ganization of the company, knowledge of the 
fraud is imputed to the company and to the 
stockholders as of the time of its commission. 
—Beal v. Smith, Cal., 189 Pac. 341. 

62. Marriage—Ratification.—A marriage by a 
female under the age of 14 years notwith- 
standing its invalidity, may be ratified by her 
after she has reached that age, under Civ. 
Code 1910, $$ 2931, 2935.—Dunson v. State, Ga., 
102 S. BE. 899. 

63. Master and Servant—Assumption of Risk. 
—A master is not liable for injuries to a serv- 
ant from a selection from an adequate stock 
of suitable appliances of an appliance which 
was unsuitable for the purpose for which he 
intended to use it if such unsuitableness was 
a result of a defect which could not have been 
detected and provided against on the part of 
the master or of its being too light for the 
use for which it was. intended.—Roberg v. 
Houston & Tex. G. R. Co., Tex., 220 S. W. 790. 

64.——Safe Place.—Though it is the duty of 
the mine inspector to see that entries in a 
mine are the proper width, there is also a 
duty resting on the employer in that respect. 
—Butkovitch v. Centerville Block Coal Co., 
Iowa, 177 N. W. 479. 

65——-Safe Place to Work.—A railroad com- 
pany owes its empleyes the duty to use due 
eare to furnish them a reasonably safe place 
to work.—Baker v. New York, N. H. & H. R. 
Cu, N: ©. 0 x. ¥. &- Oe 
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66.——Safety Appliance.—Appliance Act 1893, 
§ 4, making it unlawful to use any railroad 
car in interstate commerce not provided with 
secure grabirons or handholds in the ends and 
sides of each car, is complied with by provid- 
ing secure and adequate handholds on the di- 
agonally opposite corners of the car, without 
equipping all four corners thereof.—Boehmer 
v. Pennsylvania R. Co., U. S. S. C., 40 S. Ct. 
409. 


67. Negligence—Apprehension of Injury.—tif 
at time of personal injury one in the exercise 
of ordinary care would have reasonably ap- 
prehended that defendant might be negligent 
at the time and place of the injury, and so 
could have taken steps to prevent it, he can- 
not recover if he did not exercise ordinary 
care to ascertain whether such negligence real- 
ly existed.—Kelley v. Hines, Ga., 102 S. BE. 921. 


68.——Undisputed Facts.—Whether negligence 
is a question for the court or the jury must 
be determined by the particular facts, and, when 
they are undisputed or so clearly proved as to 
admit of no doubt, it is the court’s duty to 
apply the law without submitting the question 
to the jury—Spurling v. La Crosse Lumber Co., 
Mo., 220 S. W. 707. 


69. Officers—Abolishment.—lInterference with 
the statutury terms of present incumbency of 
state offices constitutes no obstacle to the exer- 
cise of the power of the Legislature to abol- 
ish offices of its own creation.—Cowell et al v. 
Ayers et al., Tex., 220 S. W. 764. 


70. Physicians and Surgeons—Tort.—A phy- 
sician or surgeon, though skilled in his pro- 
fession, is under a duty to exercise reasonable 
eare and skill in the performance of an opera- 





tion, and his omission to do so is a tort for 
which recovery may be had.—Grubbs v. Elrod, 
Ga., 102 S. E. 908. 


71. Principal and Agent—Accepting Benelits. 
—A principal who consummated a sale of land 


with knowledge that its agent to procure a 
purchaser had made misrepresentations on 
which the purchaser relied is liable for the 


damages therby caused, though the agent was 
not authorized to make representations.—Har- 
ris v. Polk Co. Ins. Co., Iowa, 177 N. W. 476. 


72. Agent’s Liability—Agent is not ordi- 
narily liable for contract of his principal, ex- 
cept when he conceals the agency or with- 
holds name of principal, or exceeds authority, 
or is guilty of some fraud as inducement to 





contract.—Jester v. Gray et al. lowa, 177 N. 
W. 475. 
73.——Retention of Benefit—Principal, with- 


out prior knowledge of fraud of agent, is bound 
thereby, if after notice he retains proceeds of 
agent’s act, which constitutes ratification of 
the fraud.—Abraham vy. American Exch. Nat. 
Bank, N. Y., 181 N.-Y. S. 663. 


74. Principal and Surety— Consideration.— 
Where a cofitract of guaranty recited the con- 
sideration of $1 paid the guarantors, and a part 
of the consideration was an extension of time 
on a balance due by the principal under a 
former contract, there was sufficient considera- 
the contract of guaranty.—R. 





tion to support L R. 
Watkins Medical Co. v. Hunt et al., Neb., 177 
N. W. 462. 

75. Extension.—The reason for giving to 
an extension of the time of payment, made 


without a surety’s consent, the effect of dis- 
charging the surety, is that the creditor, by so 
giving time to the principal, puts it out of the 
power of the surety to pay the debt when due, 
and then resort to his remedy against the 


principal.—Robertson et al. v. Blower, U. S. C. 
Cc. A., 263 Fed. 695. 
76. Railroads—Police Power. -An appropri- 


ate exercise of the police power does not of- 
fend the contract or due process of law pro- 
visions of the Federal Constitution.—City of St. 
Paul v. Great Northern Ry. Co., Minn., 177 ‘N. 
W. 492. ; 

77. Seduction—Bad Reputation.—The former 
bad reputation for chastity of prosecutrix is 












no defense to a prosecution for seduction if at 
the time she was chaste.—Woodward vy. State 
Ark., 220 S. W. 671. : 


78. Specific Performanece—Outstanding Lien. 
—in granting specific performance, a court of 
equity may decree that the purchase money 
be applied to pay outstanding liens which are 
by the contract to be satisfied, or require com- 
pensation for land to which the vendor cannot 
make title, or require indemnity against out- 
Standing liens or rights—Stein v. Francis, N. 
J., 109 Atl. 737. 


79. Statutes—History of—While the legisla- 
tive history of an act may, where the mean- 
ing of the words used is doubtful, be resorted 
to as an aid to construction of such act, no 
aid can possibly be derived from the legisla- 
tive history of another act passed nearly six 
years later.—Penn. Mut. Life Ins. Co. v. Lederer 
U.S. S.C. 40 Sup. Ct. 397. : 


80. Street Railroads—Concurring Cause.—A 
motorman’s collapse into unconsciousness from 


illness, allowing the car to run uncontrolled 
into a vehicle, is an act of God, exculpating 
the railroad, unless its negligence in placing 


him in charge of the car with notice of his in- 
competency was a concurring cause of the 
casualty.—Beiner v. Nassau Electric R. Co. N 
Y., 181 N. ¥. S 628. ree 


(81. Taxation—Income.—St. Mass. 1916, ec. 
269, § 9, taxing the income of a resident of the 
state from a trust administered under the laws 
of another state in securities in the possession 
of the trust in such other state, does not deny 
due process of law, in violation of Const. U. S. 
Amend. 14, as subjecting to taxation property 
beyond the limits and outside the jurisdiction 
of the state, as the beneficiary has an equit- 
able right, title and interest, cistinct from the 


legal ownership.——Maguire y. Trefry, U. S. S. 
C., 40 S. Ct. 417. ; 
§2.——Injunction.—The enforcement by state 


officers of a tax imposed on railroad companies 
may be enjoined, unless there is an adequate 
remedy at law against the state to which the 
tax is to be paid, where the tax is made a 
first lien on the property of the companies, 
and delay in payment is visited with consider- 





able penalties —Wallace v. Hines, U. S. S. CG, 
40 S. Ct. 435 

_ 83. Trade-Marks and Trade-Names—Descrip- 
tive Terms.—The law will not secure to any 


person the exclusive use of a trade-mark, con- 
sisting merely of words. descriptrve of the qual- 
ities, ingredients or characteristics of an ar- 
ticle of trade.— state of P. D. Beckwith, Inc., 
v. Commissioner of Patents, U. S. S. G, 40 S. 
Ct. 414. 

84. Trusts——-Deposit in Bank.—When money 
held by person in fiduciary capacity has been 
paid or deposited by him in his general account 
at a bank, party for whom money was held can 
follow and has charge on any balance in bank’s 
hands, and if funds were mingled with fiduci- 
ary’s own, and general checks subsequently 
drawn, fiduciary must be held to have drawn 
out his own in preference to trust money.— 
Abraham v. American Exch. Nat. Bank, N. Y., 
181 N. Y. 8. 663. 


85. Vendor and Purchaser—Failure of Con- 
sideration.—The failure of consideration which 
would entitle the grantee in a deed of grant, 
bargain and sale without warranty to recover 
the amount paid must be an entire failure of 
consideration, for the payment and failure of 
title to an undivided interest in the property 
does not authorize any recovery, at least with- 
out rescission and tender of reconveyance.— 
Gaffey v. Welk, Cal., 189 Pac. 300. 


86. Wills— Undue Influence.—To _ sustain 
charge of “undue influence,” procuring execu- 
tion of will, it must appear influence amounted 
to coercion and duress, a moral coercion de- 
structive of free agency, or an irresistible im- 
portunity causing testator to act against ac- 
tual will—In re Manay’s Will, N. Y., 181 N. Y. 
S. 648. 
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